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NPCR, Inc. dh ia  Nextel Partners (“Nextel Partners”), by undersigned counsel and 

pursuant to Section 214(e)(6) of the Communications Act of 1934, as amended (the “Act”), 

hcrcby submits this “Amendment” to Nextel Partners’ Petition for Designation (“Petition”) as an 

eligible telecommunications carrier (“ETC”) in the State of Florida, filed with the Commission 

on Septcmbcr 15, 2003. 

The Instant filing supplements Attachment 2 of the Petition by adding the written text of 

the declaratory statement order adopted by the Florida Public Service Commission (“FPSC’) on 

Augusl 19, 2003 in Petition for Declarutory Stalement That NPCR, Inc. dlbla Nextel Partners, u 

Commercial Mobile Radio Service Provider in Floridu, is Not Subject to the Jurisdiction of the 

Florrdu Public Servrce Commrssron for Purposes of DesignatLon As an Eligible 

Telecomrnrrnrcalions Carrier, Docket No. 030346-TP (Declaratory Statement adopted August 

19. 2003). The FPSC’s order declines jurisdiction over CMRS carriers, and specifically, Nextel 

Partners, for the purpose of making ETC determinations. With the exception of this SUpplC~nCflt 

to Attachment 2 of the Petition, all other substantive matters in the Petition as filed remain the 

same. __ I-_.--- -. 
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I I I  re Petilioii f o r  declaratory stateincnt that 
NPC'R. Inc d/bia Ncxtel Partners, commercial 
mobilc radio wrvice provider i n  Florida, IS no1 
sublccl to juri'dictioii of Florida Public Service 
Commiszioii for purposes of designation as 
"eligible trlecoiiimunications carrier 
In rc: Pctilion for declaratory statement that 
ALLTEL Communications, Inc., commercial 
inohile rddio  scrvice provider in  Florida, is not 
\ublc.ct to jurisdiction of Florida Public Service 
Commission for purposes of designalion as 
..el I gi b IC tclccomrn uii i cations carrier." 

.. 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

DOCKET NO. 030346-TP 

DOCKET NO. 030413-TP 
ORDER NO. PSC-03-1063-DS-TP 
ISSUED: September 23,2003 

The following Commi\sioners participated in thc disposition of this matter: 

LILA A. JABER, Chairman 
J .  TERRY DEASON 
BRAULIO L. BAEZ 

RUDOLPH "RUDY" BRADLEY 
CHARLES M. DAVIDSON 

DECLARATORY STATEMENT 

UY THE COMMISSION: 

1. INI'KOIWC I'lON 

A. The Parties 

By pelitions filcd April Ih ,  2003, and April 20, 2003, respectively, NPCR, Inc., dibia 
Nextel Partner5 (Nextel), and ALLTEL Wireless Holdings, L.L.C. and New York NEWCO 
Suli\idiary. Inc., subsidiaries of ALLTEL Communications, Inc. (ALLTEL), both of which are 
coniiiicrctiil mobile radio service (CMRS) providers, requested declaratory statements pursuant 
LO Scclion 120.565. Florida Statutes, and Rule 28-105.002, Florida Administrative Code, that the 
Florida Public Service Commission (Commission) lacks Jurisdiction to designate CMRS carriers 
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eligible LeIecOininunications carrier (ETC) status for the purpose of receiving federal universal 
w ~ \ . i c e  support I 

Northeas1 Florida Telephone Company (Northeast Florida) and GTC, Inc. dibpd GT COM 
(GI- C'om) iiled petitions to intervene in these dockets on May 22, 2003. TDS 
TELECOMiQuincy Telephone (Quincy) filed a petition to intervene on May 29,2003. ALLTEL 
l'iletl a ie\poiise hut did not oppose thc intervention The petitions were granted by Order Nos. 
PSC-03-07 12-PCO-TP and PSC-03-0713-PCO-TP, respectively, on June 16, 2003. 

H. Summary of Ruling 

After careful considera1ion and as discussed, infra, the Commission grants Nextel's and 
,Al.I.TEl,~s petitions for declaratory statements. 

ETC status is a prerequisite for a carrier to be eligible to receive universal service 
runding. The Fcderal Comn~unications Commission (FCC) has determined that CMRS carriers, 
wch a \  Nextel and ALLTEL, m a y  he designated as ETCs. Section 214(e)(6) of the federal 1Y96 
?~elscoinmunications ACI (1996 Act) provides that where a carrier is not subject to the 
ItirivJiclion of a \ taw commission, then the FCC shall make the ETC determination. The FCC 
has rulctl (ha[,  in order for i t  to consider requcsts for ETC status, the requesting carrier must 
pro\ ide ai l  'xftiriiiative statement" from the state commission or a court of competent 
Iuri\diclion l h a t  the state commission lacks Ihe jurisdiction to make the designation.' See 
FcdcxiI-Stu/c~ .lorn/ Rourd on Utuvc,r\ul S i ~ i w e :  Promoling Deployment and Sub.scrlber\hlp in 
L'trwrwd u i ~ d  Uiidewcwcd Areu,, Iizcluding Tribal uttd lnsulur Areus, Twelfth Report and 
Ordcr, Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, CC 
Docket No. W-45, FCC 00-208 (released J u n e  30, 2000) at ll 93.' 

Noiice of' receipt of Nextel's Petition lor Declaralory Statement was published in the 
May  2, 2003. issue of [he Florida Adniinislrativc Weekly Notice of receipt of ALLTEL's 
Pelilioii wa\ publishcd in the May 16, 2003, issue. The petitionen agreed to toll the statulory 
time for dispmitioii in  order for us to consider their petitions at our August 19, 2003, agenda 
con te rc nce 

I 

We note that numerous state commissions have held that they do not have jurisdiction to 
designalc CMRS carriers ETC status 

S w  ulso FC'C' 01 -283, Federal-Slutc Joini Board mi Universal Service; Wesfern 
W i i d c \ c  Cor-porurron I'c'titron for  Drwguulron u.5 un Eligible Teiecommunicurions Currrer for 
rlrc, I ' r r w  Ridge K r w r ~ u r i o i z  in Sou/li Dukoia, CC Docket No. 96-45, 16 FCC Rcd 18133; 2001 
FCC' I-EXIS 5313, fn. 46 (released Oclober 5, 2001); FCC 97-419, Procedureb fijr FCC 
/ l c '> ip iu i io i i  111 Eligrbli~ T~,lf,commirtiica/run.\ Currrer.s Prrrsurrni IO 214(e)(6) of rhe 
Ti~~r~c~orizmri~ni~urrori\ A 1.1 (releazed December 29, 1997). 
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As discussed, infru, this Conimission does not have jurisdiction over C M R S  carriers fo r  
p u r p o w  of determining el igibi l i ty for ETC status. Indeed, the f l o r i da  Legislature has expressly 
exclutlcd C M R S  providers from the jurisdiction of the Commission, As the Commission lacks 
jur i \d ict ion Over C M R S  providers, the FCC is  the appropriate venue for Nextel and ALLTEL to 
w e h  E1.C Sldtus. 

11. THE: COhlMISSION LACK$ J I J R I S I ~ I C I I O N  O V E N  CMRS PROVIDERS 

A. 

As d legislatively created body, the jurisdiction of the Commission is that conferred by  
\tdtute ~ but no more than that. Chapter 364, Florida Statutes, governs our resolution of this 
threshold. and dispositive, jurisdictional issue. For present purposes, Chapter 364 expressly 
limit\ o u r  jur isdicl ion to jurisdict ion over "telecommunications companies" as set forth in that 
chaptcr. Indeed, the 
Lcgi4ature \pecifically provided to the contrary in Section 364.02(12), Florida Statutes, which 
cxpre\\ly stdte\ (hat: 

Lack o f  Jurisdiction Over CMRS Providers 

I A telccommunica~ions company does not include a C M R S  provider. 

I lie term "telecoi i i i i iuni~ations company" does not include: 

(c) A commercial mobile radio service provider; 
. .  

8 304.02(12)(c). Fla. Stat. (emphasis ddded).' 

The <:onimi5\ion ha\ previously recognized, correctly so, that i t  lacks jurisdiction over 
C M R S  providers Specifically, in  In re. Applrculrorr for certificate 10 provide pay ielephone 
wrwc c' /JY Kudio C'ornrniinicurion\ Corporutrori, and request for waiver of Rule 25-24.515(6), 
( I O ) .  u r d  ( I 4 ) ,  FA.C..  the Commission noted that, pursuant to Section 364.02(12)(c), Florida 
Statutes. CMRS pro\'iders are "not regulated b y  this Commission" and that C M R S  providers are 
"not subject LO Commission rules .. See Order No. PSC-00-1243-PAA-TC, Docket No. 991821- 
TC (July IO, 2000)." 

1 Section 364 01. Florida Statutes. t it led "Po\vers of commission, legislative intent," states 
that " ( I )  The Florida Public Senice  Commission shall exercise over and i n  relation to 
lelecoiiiiiiuiiications companies the powers conferred by this chapter." 

The oiie exception, not applicable here, i s  that CMRS providers along with intrastate 
interexchange telecommunications companies (also not regulated by  the Commission) shall 
conlinue to be liable for any  taxes imposed by  the State Dursuant to ChaDters 202. 203. and 212. 
Florida Statutcs, and  any fees asseked pursuant io Chapter 364, Fiorida Statutes. 
3h4.1)2( 12). Fla.Stat. 

See 

l >  Numerous state commissions have likewise held that they lack jurisdiction to designate ETC 
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B. 

Inter\enors' rcliance on the Commission's Order in I n  re: Establishment of Eligible 
~ ~ ~ / ~ i ~ o n i n i i i i r i c . u t i o n ~  Curr ier )  Puruiui i l  IO Sec/ioti 214(e) of the TdecommunicuIions Acl of 1996 
I \  misplaced. See Commission Order No. PSC-97-1262-FOF-TP, issued October 14, 1997, in 
Docket No. 970644-TP. That order \rates, in  pertinent part: 

The Arguments o f  the Intervenors 

We believe that the rcquiremenls of the 1996 Act can be met init ially by 
designaling the incumbent LECs as ETCs. Upon consideration, we hereby 
desigiute tlie incumbent LECS (ILECs) as  ETCs. LECs should continue to serve 
their current certificated service areas. All other carriers (non-ILECs) who wish 
to receivc ETC <ta tu< in the service area of a non-rural LEC should file a petition 
with Ihe Commiwon for ETC status . . 

I d  a r  4 In that order, the Commission also opined that -'mobile carriers may serve those areas 
[where ALECs were prohibited from offering basic local telecommunications services within the 
t 6 r r i l o r y  served by a small LEC before January 1, 2001, unless the small LEC has elected price 
regulation]. and  ma) apply for ETC status '. Id at 4 

Reliance on tlii? statement to coiiclude tha l  this  Commission has jurisdiction to designate 
CMRS carriers as having ETC statu5 is misguided Simply put, tlie Commisqion cannot by fiat  
\imply declare its own jurisdiction where, as the Florida Legislature has made clear, no 
juri\dic~ion exist<.' See, r g , Gulf Cou\t Hospiul, Inc v Dept. of Health und Rehubilitume 

%~IU'I for CMRS carriers. ,See, c'g, In the Mutter of Desigriulion of Curriers Eligible / o r  
L'iriicoul C'urrter Support, Docket No. P- 100, SUB 133c, 2003 WL 21638308, 2003 N.C. PUC 
LEXIS 6x6 (N.C U.C., June 24. 2003) (" the Commission . . .  lacks jurisdiction to designate 
ETC status Cor CMRS carriers INorth Carolina statute] G.S. 62-3(23)j, enacted on July 29, 
IC)%,  hiis removed cellular services, radio common carriers, personal communications services, 
and other serkices then or in thc fu tu re  constituting a mobile radio communications service from 
the c'ommi\\ioii's jurisdiction"); I n  re Ti,lecommunrculron\~~munz~uf/[~n~ Act of l Y Y 6 ,  2002 WL I27782 1, 
7002 Va.  PUC LEXlS 315, (Va. S.C.C , April 9, 2002) ("I'he Commission finds that 5 214(e) ( 6 )  
til' Ihc Act  I S  applicablc to Virginia Cellular's Application as this Commission has not asserted 
jurisdiction over CMRS carriers and that the Applicant should apply to the FCC for ETC 
designation"), I n  re Pine Rrlr C'clliilur, fnc.,  Docket U-4400, Alabama Public Service 
Comnii\sion. 2002 WL 1271460, 2002 Ala PlJC LEXIS 196 (March 12, 2002) (-'it seems rather 
clear tha t  the Comniksion has no jurkdiction lo take action on the Application of the Pine Belt 
comp;inies lor ETC status in this jurisdiction. Thc Pine Belt companies and all other wireless 
pro\jiders qeeking ETC status should pursue their ETC designation request with the FCC as 
Iprwided by 47 IJSC $ 214(e)(6)"). 

7 
We also note that thc issue of the Commission's jurisdiction to determine ETC status 
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Swi.ice\. 424 SO. 2d Xb, 01 (Fla. I "  DCA 1Y82) (noting that even i f a n  agency's pol icy concerns 
inigllt be ia l id .  "[alrguiiients concerning the potential effect of the legislation or questioning the 
w i d o m  of \uch legislation dre matters which should be presented to the Legislature itself."). 

Intericnors' publ ic intcrcst argument must l ikewise fai l  Intervenors argue that Florida's 
public intcrcsl would not be served by  having competitive carriers, including CMRS prnviders 
such 21s petitioners, designatcd as ETCs in rural areas. They continue that this Commission is 
l x \ l  5ituated to make the public interest inquiry. This argument is fundamentally f lawed. I t  is 
onl) 1 1 '  this Commission hac juri \dict ion nver CMRS carriers i n  the f irst instance that the 
Commission could cxcrcise that jurisdiction to perform the inquiry proposed by  Intervenors. 

C. 

The ;irgurneiits ot the Intervenors run counter to the clear teachings of Cape Cord and i t 3  
progeny. Florida law make5 clear that the Commission does not have jurisdiction over C M R S  
carrier< Even if there was doubt aboul that proposition, which the Florida Legislalure has made 
clcdr there 15 1101, w c h  doubt would have to be resolved against f inding jurisdiction. AS the 
Florida Supreme Court made clear i n  Ctr)' of Cupe Coral v GAC C J d t t w h ,  fnc., of Flortdu: 

Intervenors Run Afoul of Cape Coral and its Proeenv 

All administrative bodies created by the Lcgislature are not constitutional bodies, 
bul, rather, simply mere creatures of statute This, of course, includes the Public 
Servicc Commission. . As such, the Commission's powers, duties and authority 
are lhose and only those that are conferred expressly or impliedly by  statute of the 

Any  rcasonable doubt as to the lawfu l  existence of a particular power that 
15 bcing exercised by the Commicsion must be resolved against the exercise 
thereof,.. and the furlher exercise of the power should be arrested. 

281 So. 2d 493. 40S-Y6 (Fla 1973). See ul.\o Lee Couny Elec. Co-op, Inc. v .  .lucohs, 820 SO.  
2d 297 (Fla. 2002) ("any reasonable doubt regarding i t s  regulatory power compels the PSC to 
resol ie that doubt against the exercise of jurisdiction"); Dept C J ~  Trump. v. Muyo, 354 SO. 2d 
. > ~ 9  (Fla  1977) ("any reasonable douht as to the existence o f  a particular power of the 
Cornmiwon must be resolved against it"), Schtffmun 11. Dept. of Professionul Regulution, Board 
of /%ur-mucy, 581 So ?d 1375, 1379 (Fla. I "  D C A  1Y91) ("An administrative agency has only 
thc authority that the legislature h d \  conferred i t  by statute"); Lewts 0 1 1  co., I I K .  v Aluchuu 

_ . -  

l o r  CMRS providers was not raised, litigated, or relevant to the holding in Order No. PSC-97- 
I202-FOF-TP, which designated local exchange companies i n  Florida as ETCs. We also note 
thdl 111 the lime cince that holding, Congress, through the enactment o f  Section 214(e)(6) to the 
I Y Y h  Act, exprc5sly authorircd the FCC to make ETC designations of CMRS providers when 
\tale\ like Alabama. Florida, North Carolina, Virginia, and others lack jurisdict ion over such 
carrier\ 
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c:(JLitli\', 490 SO. 2d 184, 189 ( H a .  I "  DCA 1986) ("Administrative agencies have only the 
power\ dclcgded by statute"). 

The Commission has previously (and correctly) recognized the limited nature of its 
jurisdiction S w  I n  re: C'oniplainr Against Florida Power & Light Compuny Regarding 
I ' / t rccwwn1 of I'owei I ' ( J / ~ >  and Trai~sm~scron Lines, Docket No. 0 I0908-E1, Order No. PSC-02- 
078X-PAA-EI, Florida Public Service Commission, June 10, 2002; In re: Complaint and Petitiori 

L w  L'orinq, b-lrt tric Cooperutirv, Inc. fiir UIZ Irirwtigation of the Rate Structure of Seminole 
Elrdcrric Coopwume, In(.., Docket No. 08 1827-EC, Order No. PSC-01-0217-FOF-EC, Florida 
Public Scrvice Conimi\.;ion, J a n u a r y  23, 2001 (recognizing that any doubt as to the 
C'ommissinii's jurisdiction must he resolved against an exercise of jurisdiction). 

The authority of this Commission is derived from state law as written by the Florida 
Lesislalure, and  t h a l  authorily is expresyly limited as i t  pertains to CMRS providers. Regardless 

[he merits of the debate of stale versus federal designation of ETC status for wireleys 
provider\, the Coinmission must remain cognirant of our role and not regulate beyond our 
specific mandate.  Despite good intentions, we should avoid even the appearance that we are 
replacing the Lcgislature's judgmenl with our own 

Florida as a clate certainly has an interest in  universal service issues. Thal interest, 
hobever, does not creak jurisdiction in  th i s  Commission to determine whether CMRS carriers 
should be granted ETC statuz (a statuz, we note, that  I\ one of federal creation), especially 
where thc 1,cgislaturc has specifically provided that the Commission does not have jurisdictlon 
ovcr CMRS providers." As a crcalure or statute, this Commission is not free to operate 
according to its "own "inscrutable nisdoni. 'an administrative Frankenstein, once created, 
(acting) beyond the control of its Legislature creator '.' Turner v. Wainwright, 379 So. 2d 148 
(Fla. I "  DCA 1980) (discussing the Parole Coinmission). Indeed, "[alrguments concerning the 
polential effect of the legislation or questioning the wisdom of such legislation are matter3 which 
should be presented to the Legislaturc itself." Gulf Coucr Hospitul, fnc. 11. Depr. of Health und 
R c h h / i r u r i i , c c  Srrvrt e\, 424 So. 2d Xh, 9 I (Fla. 1" DCA 1982). 

8 

We ilote thal other states have  an interest in universal service issues, notwithstanding that their 
u t i l i l y  commissions do not regulate CMRS providers Set: e.g,  N.C. Gen. Slut. A ,$ 62-110, ,$ 
IO.i-I64.4(. und $ 143B-437.40 (North Curolinu); Virgiiiiu'$ Universul Service H u n  (Vu S.C.C. 

h 

C ~ s i ,  NOS I'UC'970135 a d  I'UCY70063) ~ t i d  VU. Code Anti. $56-468. 

1) Section 364.02.5, Florida Statutes, provides for alternative local exchange companies 
(iiow known as competitive local exchange companies by virtue nf Chapter 2003-32, 3 3,  Laws 
of  Fla., amending Section 364.02, Florida Statutcs), which are "telecommunications companies" 
cul>jcct to Coinmission jurisdiction, 10 apply to the Commission for universal service provider 
d n d  carrier of l as l  r e w r t  statu\. Notably, no similar provision exists regarding CMRS provtders. 
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D. Conclusian 

Ba\cd on the foregoing, Ihe Commission docs not have jurisdict ion over C M R S  providers 
lor purpox\ of dctcrmining cl igibi l i ty for ETC \tatus pursuant to 47 U.S.C. 5 214(e). 

111. A DI.:CIAK~ I O K Y  .IUI)(;MENT OF "NO JUKISUICI'ION" I S  PROPEK 

Section 120.565. Florida Statutes. governs the isuance of a declaratory statement. In 
pcit i i ic i i t  part, that scc t io i~  provides. 

( I )  Any subsIantially affected pcrson may seek a declaratory statement regarding 
ail agency's opinion as to the applicabil ity o f a  statutory provision. or of any rule 
o r  order 01' the agency. as it applies to the petitioner's partlcular set of 
circum\tanccs. 

(2) The petit ion seeking a declaratory statement shall state w i th  particularity the 
petitioner's bet or circumstaiiccs and shall specify the statutory provislon. rule, or 
ordei that thc petitioner helleve\ may apply to the set o f  circumstances. 

Rule 28-105 001. I'lorida Administrative Code. furthcr explains that: "a declaratory 
.;tatcmcnl is  a mean\ for resolving a controversy or answering questions or doubts concerning the 
dppI1cdbility of statutory provisions, rules, or orders over which the agency has authority." The 
purpose of ii declaratory statement by an administrative agency IS to al low a petitioner to select a 
proper course o l  action in advance. N o w k  1'. D e p  of Hrulfh, Bd. of Medicine, 816 So. 2d 1237 
(Fla. 5'h DCA 2002). 

Petitioners havc satisfied the requirements for the issuance o f  a declaratory statement by 
Ihe Commi\\ ion. A t  issue is the applicability of Chapter 364, Florlda Statutes, which excludes 
C M R S  provider\ troin Commiw ion  jurisdiction. As C M R S  providers seeking ETC status, which 
\tatus I \  ii prcrcquisite lo  being eligible to recelve tederal universal service funds, petitioners are 
"whstanliallq affected persons" within the meaning o f  Sectlon 120.565, Florida Statutes 
Pelitioners have stated w i th  particularity their circumstances and have Identif ied the statutory 
provision that applie< to their circumstance<. 

Intervenors urge U S  to deny the petitions for declaratory statement. Intervenors first 
assert that to receive ETC status in the service area of a rural LEC, a non-ILEC must fi le a 
pci i t ioi i  propovng an appropriate service area and demonstrating that designation as an ETC is in 
thc public intere\t, a determination that they assert can properly be made only after a formal 
adinini\trative htar i i ig and not i n  a declaratory statement proceeding. They next assert that the 
petitions rcquire a rcsponse that amounls to a rule \tating that CMRS providers are not subject to 
the iurisdiction of the Commission for purpoqes of designation as an ETC. Finally, Intervenors 
assert that the petitlons fai l  to allcge an uncertainty about a Commission statute, rule, o r  order 
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and t h w ,  fai l  to mcer the pleading requirements o f  Rule 28-105.001, Florida A d m i n i w a i v e  
Code 

Inter\enors' arguments fai l  Regarding their first assertion, where the Commission lacks 
jurisdiclion, as i t  does here, i t  would be i l logical for a party to seek to have the Commission 
exercise jurisdiction to do something i t  does not have the power to do. To exercise jurisdiction, 
the Coinmis\ion would have to determine that the petitioners are telecommunications companies, 
a determination that IS expressly precluded by the statute. As the Commission does not have 
luri \dict ion tu make the ETC designation for CMRS providers, i t  is not necessary for Nextel or 
ALLTEL t u  filc an application that addresses the el igibi l i ty requirements to be designated an 
ETC. 

We also disagree that we should deny the perition5 fo r  declaratory statement because the 
stntcmcnt requested would amouni to a rule. On numerous occasions, the Commission has 
resolved controversies about Ihe scopc of our jurisdiction in declaratory Ftatement proceedings. 
SLY' I n  re: Poiition of SI. Jo/rt i .$  Service Compuny f i l l  declurutory stutement on applicability and 
rffcc I of.767 17/(7), b-lorrdu Sfufurt,$,  Order No. PSC-9Y-2034-DS-WS, issued October 18, 1999, 
i n  Dockct No. 982002-WS; In re. Pet//ion of PW Vwtiirer, I nc ,  for rleclaruloiy rfutemenf in 
I 'ulni Beach Counr)., Order No. 18302, issucd October 16, 1987, in Docket No. 870446-EU, ulf'd 
on o// ior  gnit/tidc, f'W Vfwturec, Inc. I '  N/cho/.r, 533 So. 2d 281 (Ha. 1988). 

Intervenor\ confuse the notion of a rule w i th  the issue o f  jurisdiction. Commission 
jurisdiction over a matter either exists or i t  does not. It cannot be created or denied b y  a rule. 
Inclcetl. the Commission could only issue ;i rule where i t  has ju r isd ic t~on over the subject matter 
of the rule. Further, determining whether the Legislature has vested the Commission w i th  
~ t i r i s d i c t ~ o n  is  typically a one-time determination, whereas rulemaking i s  more appropriate for 
w c l i  mailers a\ recurring issues, implementation of statutes, and codification of policy. 

Finall), we dismiss the a$\crtion that the petitions should be denied for fa i l ing to allege 
iin unccrtaiiity about a Commission \tatUte. rule, or order. The petitions seek a statement that our 
\tatutc\. rules, and orders are not applicable to ALLTEL or  Nextel as CMRS providers, for the 
pui po\es of determining whether they arc eligible to receivc federal universal service funding. 
As set forth herein, we agree. And  on the facts presented, this determination is properly made in 
a declaratory statement proceeding. We thererore conclude that the petitions satisfy the 
rcquirements for a dcclaratory statement. 

Based on the foregoing, we %rant the petitions and declare that Nextel and ALLTEL, as 
cumincrcial mobile radio service providers, are not subject to Ihe jurisdiction of the Florida 
Public Service Commission for purposes of designation as an eligible telecommunications carrier 
t inder47 U.S.C 6 214(c). 
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Now, theretorc, it  15 

ORDERED by the Florida Public Servicc Commission that the Petitions for a Declaratory 
Stdtcmcnt filed by Nextel & ALLTEL are granted. I t  is further 

ORDERED lhal the subslance of Ihe Declaratory Statement is as set forth in the body of 
thi\ Order I t  15 lurther 

ORDERED that t h i \  docket \hould be closed 

By ORDER ot the Florida Public Service Commission this 23rd Day of September, 2003. 

BLANCA S. BAYO, Director 
Division of the Commission Clerk 
and Administrative Services 

By: / s i  Kay Flvnn 
Kay Flynn, Chief 
Bureau of Records and Hearing 
Services 

This i s  I I  facsiinile copy Cin tn the Coininisslnn'\ Web \iIc 
hup //www Iloridapscxorn or fax a rcquesl LO 1-X50-413- 
71 18. ror a copy ot Lhc ordrr with signature. 

( S E A L )  

CTM 

Coinmi\\ioner Bacz dissents. Chairman Jaber dissents from the majority's decision with 
Ihe lollowing opinion: 

Rule 28-105 001, Florida Administrative Code, states in  part: "A declaratory statement I S  

not thc appropriate means for delemining thc conduct of another person or for obtaining a policy 
qaieincnt of general applicability from a n  agency." The circumstances brought before us  in 
LIIC'IC two cases arc not limited to the two wireless providers thal have filed petitions for 
dcclar'itory <tatement. Rathcr, our decision will impact not only all of the wireless carriers and 
olhcr t?lecommunications service providers in Florida, but, more importantly, will impact the 
stale's overall universal service policy. This 15 a case of first impression, and will result in a 
pc?licy of general applicability. I do not believe a declaratory statement is the appropriate 
mechanism for deciding this very important issue. I would rather establish an expedited 
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plocccding lhdt  allows us to hear from other providers i n  the form of testimony, if appropriate, or 
legal briefs on tedcral and state law regarding ETC status and the impact of such on Florida's 
\Lance on universal qcrvice. In making a deckion regarding the jurisdictional issues in this 
malter. i t  i'i critical to fully understand the ramifications of our decision on the size and 
applic;ibility of the fcderal universal service fund to Florida's ratepayers. The declaratory 
\tateineiit process does not allow an opportunity for that critical review. Without input from all 
iiffecied partie'i on the legal and policy implications of this decision, I am uncomfortable with the 
coiiclusion [hat wc do not have jurisdiction in this matter. For these reasons alone, 1 dissent. 

NOTICE O F  FURTHER PROCEEDINGS OR JUDlClAL REVIEW 

The Florida Public Service Commission is required by Section 120.569(1), Florida 
Sldtutcs, to notify partics o l  any administrative hearing or judicial review of Commisqion orders 
th,11 i'i available under Section? 12037 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. This notice should not be construed to mean all requests for an 
adminislraiive hearing or judicial rcview will be granted or result in the relief sought. 

Any party adversely affected by the Commission's final action in this matter may request: 
I )  reconsideration of the decision by filing a motion for reconsideration with the Director, 
Division of thc Coinmision Clerk and Administrative Services, 2540 Shumard Oak Boulevard, 
Tallahassec. Florida 3239W1850, within fifteen (15) day? of the issuance of thi? order in the 
form prescribed by Rule 25-22.060, Florida Administrative Code; or 2) judicial review by the 
Florid,i Supreme Court in  the case of an electric, gas or telephone utility or the First District 
Court ot Appeal i n  the case of a water and/or wastewater utility by filing a notice of appeal with 
the Director, Division of thc Commission Clerk and Administrative Services and filing a copy of 
the iioticc o l  appeal and the filing fee with the appropriate court. This filing must be completed 
within thirty (30) day\ after the issuance of  this order, pursuant to Rule 9.1 10, Florida Rules of 
Appellate Proccdure. The notice of appeal must be i n  the form specified in Rule 9.000(a), 
Florida Rules 01 Appellate Procedure. 
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